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Albert E. Chandler, Elements of Western Water Law, Technical Publishing Co. (photo. reprint 2008) (1913), 168 pp; $16.99; ISBN-13:
978-0559735721; hardcover.
In 1913, the same year the last horse-drawn streetcar ended its journey down the streets of San Francisco, Albert Chandler published Elements of Western Water Law. Originally, the Journalof Electricity, Power and
Gas published each chapter of Elements separately. The chapters represented an abbreviated portion of the course "Irrigation Institutions," a
class given to advanced students in the Colleges of Agriculture and
Civil Engineering at the University of California. Chandler intended
the publication to be accessible by those not trained in jurisprudence.
With this audience in mind, Chandler kept his publication objective,
clear, and succinct, despite its heavy dose of cases and statutory law.
Although each chapter of Elements stands alone as its own compendium on the assigned topic, each chapter builds upon the knowledge
accrued in the previous chapters. Elements begins by setting a historical
scene - the Western mining days. Chandler then moves into legal doctrines governing water use in the West. Once these concepts are firmly
in place, Chandler delves into each Western state's statutory scheme.
Next, Chandler addresses the law governing specific appropriationrelated situations. Nearing the end, Chandler discusses the acts and
entities involved with irrigation enterprises. Chandler concludes with a
chapter summarizing the prior chapters and, with each issue, includes
a policy recommendation for the future.
The First Chapter discusses the long history of appropriative rights,
beginning with the miners and native Indian tribes. Although early
common law recognized appropriative rights, prior to the Act of 1866
miners and others were trespassers on public domain. To solve this
problem, Congress passed the Act of 1866, establishing the right to use
water by a priority of possession; likewise, California passed the Act of
1872, codifying the common law principles of prior appropriation.
Chapters Two through Five read like a modern day legal textbook.
Each chapter begins with a legal doctrine: RiparianRights in the Western
States, The Law of Underground Water, The Doctrine of Appropriation, and
The Loss of Water Rights. The case summaries, opinion excerpts, and
explanations of the case holdings flesh out each chapter. Chandler
expands the discussion by comparing and contrasting the Western
states' treatment of each doctrine. In the chapter concerning riparian
rights, Chandler details the split between the "California Rule" (modified riparian) and the "Colorado Rule" (prior appropriation). In the
underground waters chapter, Chandler notes the inconsistencies of the
California courts' reasoning. He points out that while California was
not willing to depart from the riparian system for surface water, despite
the system being unsuitable to the climate, the argument was enough
to convince the court to abrogate the rule in the case of percolating
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groundwater. The Doctrine of Appropriation and The Loss of Water Rights
chapters set the stage for the next chapter, which compares the codification of the doctrine of appropriation in each state's water right legislation.
Chandler begins Chapter Six, Water Right Legislation, by pointedly
emphasizing that California has made no legislative progress since the
Act of 1872. He continues in detail about every other state's method
for acquisition, adjudication, definition, and distribution of water
rights. Following, he explains the two major regulatory differences
between the states' procedures. First, states differ in what regulatory
body determines water rights. In Wyoming, Nebraska, and Nevada, the
state water engineer or board determines rights, and decisions are subject to review by the court on appeal. In the remaining states, save
Oregon, the courts grant the rights after the state engineer assembles
physical data. The Oregon statute combines these approaches and
provides for immediate review of the board determination by the circuit court. Secondly, in most states, the intending appropriator must
file an application with the regulatory body, and the regulatory body's
approval creates a water right. Alternatively, a few states still follow the
"crude" practice of posting notice.
After addressing these generalities, Chapters Seven and Eight examine the facts and law of two specific situations: interstate stream
conflicts and rights-of-way. The discussion begins in the context of
Kansas v. Colorado, in which Kansas charged Colorado with wrongful
diversion of the waters of the Arkansas River. Chandler goes on to discuss several other cases and ends the chapter with five maxims summarizing interstate stream law. The second situation Chandler addresses
is obtaining a right-of-way over public lands for ditches and reservoirs.
In Chapter Eight, Chandler pays special attention to rights-of-way for
power production purposes, and suggests several policy changes to
increase security of power investors.
The topic of the class at the University of California, "Irrigation Institutions," makes up Chapters Nine through Twelve. Chandler first
addresses commercial irrigation enterprises. He breaks these enterprises down into three categories: those "renting" water, those selling
water rights but not interest in the irrigation system, and those selling
water rights and a right in the irrigation system. Chandler concludes
the chapter by emphasizing that the user is the party who owns the
right to the water, not the irrigation company; thus, commercial entities cannot gain a "monopoly" on water rights. The next chapter discusses two early Acts that increased irrigation on public lands, the Desert Land Act and the Carey Act. The Desert Land Act allowed any
citizen to enter and claim public desert for the purposes of cultivation.
Under the Carey Act, the federal government agreed to donate public
land to states if a state agreed to irrigate those lands. While the Carey
Act saw significant success, the Reclamation Act, the subject of Chapter
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Eleven, secured the most actual irrigation. The Reclamation Act ensured actual irrigation by providing that the users would not receive
tide to the water until they actually cultivated at least half of the land.
Finally, Chandler discusses the creation of irrigation districts, which
serve the purpose of controlling the now extensive irrigation practices.
Elements'final chapter begins by recapitulating the riparian and appropriative water rights doctrines. It then summarizes Western states'
"new" legislation and congratulates these states on their efforts. Chandler ends his publication with a final plea to California to legislatively
adopt a new appropriative standard of water rights.
Elements of Western Water Law is remarkably ahead of its time. It is
the combination of a contemporary history, legal textbook, and policy
directive. From a historical perspective, Elements provides a firsthand
look at the development of a legal system from the ground up and a
snapshot of the players involved. From a practitioner's standpoint,
Elements' greatest attribute is its account of the evolution of the statutory frameworks. By understanding the foundation of Western water
law, a practitioner can gain an increased understanding of the structure of current law. Finally, underlying Chandler's meticulous common law and statutory discussion are the author's policy values. These
values include the need for regulatory uniformity across the states,
"business minded" - or, in modern tongue, "economically efficient" solutions, and laws that recognize the unique character of the American West. Policymakers will find Chandler's thorough discussion and
careful reasoning applicable to today's challenges in determining the
future regulation of our most precious resource.
Alyson Gould
Community-Based Water Law and Water Resource Management Reform in Developing Countries, CABI (Barbara van Koppen, Mark
Giordano, and John Butterworth, eds. 2007); 304 pp; $150.00;
ISBN 978-1-84593-326-5; hard cover.
Community-Based Water Law and Water Resource Management Reform in
Developing Countries is a collection of essays from experts across the
globe. CABI published the collection in response to the frequent neglect in developing countries toward the preservation and support of
informal and often culturally-based systems of water management at
the local level. Applying case studies from Africa, Asia, North and
South America, and Australia, the collection seeks to chart out the appropriate roles of public sector water resource management and its
interface with community-based water arrangements. Each chapter
analyzes the appropriate mix of public sector intervention on community-based water law specific to the needs of a particular place. The
first chapter introduces the rationale for this collection: to contribute
to a vision of emergent regulatory systems in developing countries that

